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Self Managed Superannuation Funds 
(SMSFs) are increasingly popular and often 
hold significant wealth. In some instances 
the assets held in member’s SMSFs are 
more valuable than their own homes. 
The need for proper succession planning 
for when a member of a SMSF dies is 
therefore vitally important.

There are a number of factors to consider 
when dealing with succession planning of 
a SMSF. 

Choice of Trustee: The Superannuation 
(Industry Supervision) Act 1993 (SIS Act) 
governs who can be a trustee of a SMSF 
and whom can be appointed. Subject to 
the provisions of the SIS Act a SMSF can 
have individual trustees or a corporate 
trustee.

Individual Trustee: Where individual 
trustees are appointed, individuals must 
also be a member of the fund. If the SMSF 
is a single member fund however, as the 
member is not “perpetual” there must be 
two individual trustees at all times, one 
being the member of the fund.

Corporate Trustee: One effective tool 
to assist with the succession planning of 
a SMSF is to appoint a corporate trustee 
rather than individual trustees. In most 
cases a corporate trustee can provide 
greater flexibility for succession planning.

• A corporate trustee allows a single 
member fund to be controlled by 
one individual as the director and 
shareholder of the trustee company, 
therefore allowing the single member 
to have control over the future of the 
fund. 

• The shares in the trustee company 

can be gifted under the deceased’s 
Will, allowing the deceased member 
to have control over who will manage 
the SMSF after their death.

• There is often less administrative 
paperwork when a deceased member 
dies as the trustee company will 
continue as the trustee after the 
death of the member avoiding any 
requirement to transfer assets into the 
name of a successor individual trustee.

• A corporate trustee can provide 
an individual member with limited 
liability and protection from potential 
creditors. The government has also 
recently introduced rules requiring 
trustees of SMSFs to keep the assets 
of the SMSF separate from any other 
assets held by the trustees or the 
members.

• While there are additional costs 
associated with setting up a corporate 
trustee and the ASIC annual review 
fee, a sole purpose corporate 
trustee qualifies for a reduced 
ASIC fee compared to that of an 
ordinary trading company. In most 
circumstances the benefits of having a 
corporate trustee outweigh the costs 
involved.

Know the SMSF deed: It is important 
to know the whereabouts of the SMSF 
deed and what the terms of the deed 
are. A regular review of the SMSF deed 
is essential to ensure that it is compliant 
with current superannuation legislation and 
updated when necessary.

For example, the SMSF deed should permit 
members to make binding nominations to 
clearly direct the trustee as to whom their 
death benefits must be paid.

Succession planning for SMSFs and the role of a 
corporate trustee 

Binding Death Benefit Nominations:  
A binding death benefit nomination 
ensures that the trustee must pay the 
member’s death benefits as directed. 
There may be tax consequences of 
directing the trustee to pay a death benefit 
to a particular beneficiary so members 
should seek advice before making such 
nominations. There are also strict 
requirements regarding the execution of 
such nominations, and failure to comply 
with those requirements can result in the 
binding death benefit nomination being 
invalid.

Will: Members who are directors of a 
corporate trustee must ensure that they 
have a current Will that addresses the 
shareholder issues associated with the 
succession of the SMSF and therefore its 
control. In individual trustee cases a Will 
is also important where the death benefits 
are paid by the trustee to the executor on 
behalf of the estate and dealt with under 
the member’s Will. 

Enduring Power of Attorney: 
Members and directors of a SMSF should 
ensure that they have a valid Enduring 
Power of Attorney appointing another 
person to make decisions on their behalf 
in the event they are unable to make 
decisions for themselves, for example 
if they lose capacity. In the case of an 
individual trustee who loses mental 
capacity, if they do not have a valid 
Enduring Power of Attorney then they are 
likely to be in breach of the SIS Regulations 
and the SMSF may be considered as  
non-compliant by the Australian Taxation 
Office.
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Succession and farming families 
Peters v Salmon [2013] NSW SC 953

The complexity of succession issues 
for farming families was recently 
demonstrated in the New South Wales 
Supreme Court decision of Peters v 
Salmon [2013] NSW SC 953. The case 
was a claim for further provision from 
an estate pursuant to the Succession Act 
2006 (NSW). The factual background was 
extensive and complex. 

Facts

Maurice Salmon (deceased) died in 2011 
aged 87 years of age. He was survived by 
his wife and seven children. His principal 
asset was a farm spread over five titles 
near Wagga Wagga. The properties were 
utilised to run cattle and produce hay 
and crops to predominantly feed those 
cattle. The properties were estimated 
to be worth approximately $1.6 million 
and other assets totalled approximately 
$70,000.

In his Will dated 29 September 2009 
the deceased appointed his wife, son 
Michael and daughters Jan and Sue as his 
executors. He bequeathed:

• The Swansea and Ganmurra 
properties to Mrs Salmon. 

• The Flanagans and Olivers properties 
to Michael.

• The property known as Mundowy to 
his son Luke.

• A legacy of $10,000 to his daughters 
Donna and Jan.

• Forgave a debt of $14,000 to his 
daughter Kerryn but evidence submitted 
at trial supported that the debt had 
been forgiven during the deceased’s 
lifetime, and

• The residue to Mrs Salmon. 

The Will also declared that:

• It showed a preference for Michael in 
consideration of him continuing to assist 
the deceased in his farming operations, 
often for very little reward and allowing 
the deceased to accumulate the assets 
which he did during his lifetime; and 

• Assistance had been given by the 
deceased and Mrs Salmon to their other 
children and they had benefitted as 
close to equal as possible in monetary 
value the assets owned by him during 
his lifetime.

Claims

Claims for further provision were pursued 
by Donna and Kerryn, they claimed that 
Mrs Salmon should be granted a life interest 
in the Ganmurra property and Michael 
a licence to use the land until her death 
following which the Ganmurra and Olivers 
properties should be transferred to Donna 

and Kerryn. In turn, they would provide 
an undertaking not to make an application 
against Mrs Salmon’s estate on her death. 

Donna

Donna was 53 years of age at the time 
of the trial. She had lived on the family 
farm until she was 19 years of age. She 
alleged that in a telephone discussion with 
the deceased, he stated that “I bought 
you a house down the road from Aunty 
Ivy” to be in close proximity to provide 
care to the deceased’s sister. He paid 
approximately $42,000 for the home and 
Donna further alleged telling the deceased 
that “If I could afford to pay back some of 
it, I will.” The deceased responded, that if 
money was tight “It doesn’t matter if you 
can’t pay me back.” From 1979 until 1987 
Donna lived in that house and paid rent 
to the deceased. Until the deceased sold 
the home in 1993 rent was received by 
the deceased from subsequent tenants. 
Donna asserted that the deceased had 
sought her consent to sell the home to 
help keep the farm running during a time 
of drought. It was sold for $85,000 and 
she expected that the deceased would 
account for that in his Will. 
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The Court did not accept Donna’s assertion 
that the deceased had purchased the 
home for her as no documentary evidence 
of the deceased’s intention to ever gift 
it to her existed. That was in contrast to  
documented loans the deceased had made 
during his lifetime to Michael to purchase 
the Flamingo property. 

Donna maintained contact with her parents 
after leaving Wagga Wagga and became 
financially independent. She was taking a 
break from her usual employment as a real 
estate agent but both she and her husband 
had had the benefit of reasonable incomes 
over the years and owned net assets worth 
approximately $644,000.

Kerryn

Like Donna, Kerryn grew up on the farm. 
After leaving school she contemplated 
staying on the farm but that was 
discouraged by the deceased so she sought 
paid employment and eventually she left. 
She enjoyed a close relationship with the 
deceased and visited the farm a few times a 
year to help him. The deceased lent Kerryn 
$15,000 in 1994 of which $1,000 was repaid 
in 1999.

Kerryn’s personal circumstances differed 
from Donna’s. At the time of trial she was 
56 years of age and had recently separated 
from her husband of 28 years. Their financial 
property settlement was yet to be finalised 
but it was likely that she would be left with 
a mortgage of about $225,000. She worked 
six days a week but did receive a reasonable 
income from her hard work. 

Michael

Michael worked on the farm since 1979 
and continued to do so at trial. He was not 
paid a wage but received room and board, 
fuel on the farm account and occasional 
allocations of stock or grain in his name in 
addition to income he earned from odd 
jobs off the farm.  
 
During the lifetime of the deceased he 
had been given the Flamingo property and 
renovated a portable home on the block 
for himself and his family to reside in. He 
performed most of the farming work after 
the deceased retired in 1990.  Over the 
years Michael earned off-farm income, 
particularly during drought and undertook 
a trenching business which ceased 
operating in 2011 when his commitments 
to the farm became more time consuming. 

It was accepted by the Court that Michael 
had devoted much of his life to the farm 
and to the deceased and often for very 
little reward. His assistance during that 
time to both the deceased and Mrs Salmon 
had enabled them to continue to live in the 
lifestyle they wanted on the farm. Michael’s 
future would also depend on the success 
and income generated by the farm. lly 

Decision

The financial position and contribution to 
the farm and the deceased by each of the 
parties was disputed by all sides. After the 
deceased had died, Mrs Salmon had sold 
cattle and transferred property to Michael 
that she had inherited under the Will. It 
was asserted by Donna and Kerryn that 
the disposal of those assets demonstrated 
that Mrs Salmon didn’t therefore have a 
need for provision under the Will from the 
deceased. 

The Court rejected that submission and 
accepted that while Donna and Kerryn 
were both eligible applicants, both Mrs 
Salmon and Michael had strong competing 
claims that supported the provision the 
deceased had made for them in his Will.

In considering the factual circumstances, 
the Court was not satisfied that Donna 
had been left without adequate provision 
for her maintenance and advancement in 
life despite her good relationship with the 
deceased. She was also in a stable financial 
position and could comfortably retire in 
the future. While the Court accepted 
that the legacy of $10,000 to Donna was 
small, the question for consideration was 
not whether that amount was fair but 
whether it was adequate in the overall 
circumstances. 

Kerryn’s claim was considered 
differently to that of Donna’s. In view 
of the provision made for her (merely 
the forgiveness of a debt of $14,000) 
the Court considered that it was not 
adequate. Taking into account the amount 
Kerryn required to reduce her mortgage 
to a level that she could repay before her 
retirement and give her a modest amount 
of superannuation to rely on, she was 
awarded the amount of $200,000 from 
Michael’s share of the estate. 

In fashioning this resolution the Court 
acknowledged that the award of $200,000 
to Kerryn may require Michael to sell one 
of the properties but also formed the view 
that there was no evidence that Michael 
could not raise the funds personally to 
preserve the farm, or if he was required 
to sell one of the properties, that the farm 

would not be viable.
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A limit on trustees’ discretion 
Foley v Gleeson and Ors [2013] QSC 234

The Supreme Court of Queensland was 
asked to interpret the correct meaning 
and effect of the terms of trust created 
under the deceased’s Will. Who were the 
beneficiaries and what was the extent of the 
trustees discretion to make payment to the 
different classes of beneficiaries?

The deceased executed his Will on 25 
June 2010. Pursuant to the terms of the 
Will, the deceased bequeathed property 
to the trustees to hold upon trust for the 
deceased’s sister as the primary beneficiary 
and certain other relatives as secondary 
beneficiaries “as the trustees shall in their 
absolute discretion determine.”

As the sister of the deceased had dementia 
(a fact that was known to the deceased 
when making his Will), the deceased named 
his sister as a beneficiary of the trusts 
created under his Will.

The sister, represented by her guardians, 
sought information regarding the money 
held in trust and requested that funds be 
released for her ongoing maintenance, 
benefit and care.

The solicitors acting on behalf of the 
trustees stated that the deceased’s sister 
had “no absolute entitlement to the funds” 
despite being named as a trust beneficiary 
and that therefore they had no obligation to 
release any of the funds to her. 

Proceedings were then commenced to 
determine who was entitled to the funds 
and the extent of the trustees discretion to 
release funds.

The trustees submitted that the sister 
should not receive any distribution as the 
deceased did not trust her guardians and 
would not have wanted them to access 
the money on her behalf. As the terms of 
the trusts did not contain any words to 
that effect, the argument failed as:

1. the Will gave the trustees a general 
power to make payments to a 
guardian of a beneficiary where such 
beneficiary was suffering from an 
incapacity.

2. by naming his sister as a primary 
beneficiary, the deceased clearly 
intended that she would receive a 
benefit from his estate.

The Court considered the wording of the 
trusts carefully and in particular considered 
the deliberate distinction between primary 
and secondary beneficiaries. The Court 
held that the distinction between the 
classes of beneficiaries demonstrated 
the testator’s intention for each class of 
beneficiary to have a different status and 
priority. The trustees therefore had an 
obligation to consider the needs of the 
primary beneficiary in comparison to the 
secondary beneficiaries. 

The Court found that the sister was 
clearly entitled to receive a distribution 
from the trust and that the trustees had 
an obligation to consider her needs as 
the primary beneficiary of the trust. The 
sister did not however, have an unqualified 
and unconditional interest in the funds 
and the trustees did also have the power 
and discretion to make payments to the 
secondary beneficiaries.

Despite that discretion the trustees had 
a duty to exercise it in good faith. In 
doing so, the trustees must give a real 
and genuine consideration to the affairs 
and circumstances of all the beneficiaries, 
particularly those of a primary beneficiary.

Comment: This case reflects the 
importance of clear and careful Will 
drafting to ensure that the intentions of 
the Willmaker are fulfilled - for example, 
to state that appropriate distributions 
are made.

This case also provides guidance to 
trustees when given the power to make 
distributions in their absolute discretion. 
Whilst a trustee may have the ability 
to made distributions of capital and 
income to a range of beneficiaries, it 
is important to note that the trustee’s 
discretion is exercised carefully and with 
proper consideration of the needs of the 
beneficiaries.
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Separated spouse receives further provision from 
husband’s estate 
Jordan Watt v Riordan; In the Estate of Ned William Jordan [2013] NSW SC 1132

The Supreme Court of New South Wales 
was recently asked to assess a wife’s 
claim for provision from her deceased 
husband’s estate under section 59 of the 
Succession Act 2006 (NSW). Despite 
the fact that at the time of her husband’s 
death the couple had been formally 
separated for approximately two and a 
half years and that the husband had clearly 
expressed his intention not to make any 
provision for his wife, the Court found 
that the wife was entitled to further 
provision from his estate. 

The husband died in 2010 leaving a Will 
that made no provision for his wife. He 
had been married twice and had children 
of both marriages; two from his first and a 
further three from his second. 

The husband and his second wife 
separated after 27 years of marriage 
being two and a half years before his 
death, although it was accepted that the 
relationship broke down quite some 
time beforehand. At the time of his death 
they were in the process of negotiating 
a matrimonial property settlement, 
however the negotiations had stalled. No 
formal orders for a financial settlement 
had been made by the Family Court of 
Australia. 

The husband, however, had his own 
understanding about the financial 
arrangements that he thought had been 
agreed between himself and his wife at 
the time of his death. This was reflected 
in his Will which made no provision for 
his wife and stated that she had “already 
been generously provided for and financial 
settlement has already been made”. He 
then left the whole of his estate equally 
between his five children. 

The main asset of his estate was a property 
in NSW which he and his wife had held 
as joint tenants throughout their married 
life. After their separation, and only two 
months before his death, the husband 
unilaterally (and he no doubt thought 
prudently) severed the joint tenancy. It was 
inferred through the failed negotiations for 
a property settlement that the husband did 
not want his wife receiving his half of the 
property. His wife claimed his interest in 
this property along with a substantial part 
of the cash of the estate. Notwithstanding 
the separation, as his wife she was eligible to 
make a claim for provision from his estate.

In assessing the wife’s claim the Court firstly 
considered the husband’s basis for not 
providing for his wife; namely that she had 
“already been generously provided for and 
financial settlement has already been made”. 
The Court considered their relationship 
and the financial contributions they each 
made. It was held that the reference to a 
‘financial settlement’ was not to be given 
its legal meaning as the husband had not 
sought legal advice before executing the 
Will, which was signed in the presence of his 
social acquaintances. Furthermore, although 
negotiations were in progress, no formal 
financial settlement had been reached at 
the date of death. 

It was determined that the statement that 
the wife has been “generously provided 
for” was in part a reference to his wife’s 
sale of another property and the manner 
in which she used those proceeds of sale. 
It was suggested that the husband did 
not have a true understanding of how 
the proceeds of sale were used by the 
wife. Evidence was accepted that it was 
not for the wife’s sole benefit but rather 
the proceeds of sale were used towards 
joint family commitments from which 
the husband also benefitted. Therefore, 
the husband’s reasoning for the wife’s 
exclusion from his Will was unfounded.

Giving due consideration to the 
circumstances of the five beneficiaries, 
being the husband’s children, the Court 
held that the wife should retain the whole 
of the residential property, in which she 
already had a half share interest in addition 
to $100,000 to meet contingencies 
associated with that property and to meet 
her short to medium term financial needs. 
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Due to the provision made to the 
wife and the legal costs associated 
with the proceedings, the net assets of 
the estate were significantly reduced. 
Consequently equal distribution to the 
remaining beneficiaries was found to be 
unworkable. Due to their financial need 
and on the basis that the children of the 
current marriage would benefit from their 
mother in any event, it was deemed that 
the needs of the children of the former 
marriage were more immediate than the 
children of the current marriage. 

Comment : Whilst no property 
settlement was agreed between the 
husband and wife it was clear that the 
husband did not want his wife to receive 
his share of the property. Contrary to 
his wishes however, upon his death the 
Court found that the wife was entitled to 
the property, despite their separation. 

The case is an interesting example of the 
intersection of family provision law and 
family law. If the husband had not died 
and the matter was pursued by the wife 

It is not unusual that upon the death of a 
loved one, the disposal of the body causes 
much conflict between disputing relatives. 
While the executor has a duty to dispose 
of the body, any wishes or directions 
contained in a Will are not enforceable. 
Often spouses want to ensure that they 
really are together forever so will pre-
purchase a burial or interment plot to 
which both of their remains will eventually 
be placed.  
 

Together forever... in life and death 
Teasedales & Teasedales [2013] FCCA 429

The editors read with interest the recent 
family law case of Teasdales & Teasdales 
[2013] FCCA 429 which demonstrated that 
plans for forever don’t always work out. The 
two burial plot licenses that the husband and 
wife had purchased together during their 
relationship were assets the subject of their 
matrimonial property to be divided in their 
financial settlement. For those interested, 
the plots were valued at $11,300 and the 
husband retained both – perhaps a vacancy 
for his next love. 

in the Family Court an altogether different 
result might have transpired. Certainly, 
the Family Court would not be overtly 
concerned as to the competing interests 
of the childrens’ potential inheritance. 
Clearly, it would have been in the interest 
of the husband to secure a binding 
property order after separation.
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